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HEADNOTE:

In recent years, there has been a significant increase in del egated
| egislation, ie details of |law contained in statutory instrument, or even
mnisterial circulars or other directions. Such powers are sonetinmes
acconpani ed by a requirenment that before they are used, the Mnister or other
body shoul d consult with either specified interested parties, or nore generally
parties appearing to himor to it to have an interest. Not uncomonly, specific
reference is made to the associations representing local authorities.

The Housi ng Benefit schene (now contained in the Housing Benefit Regul ations
1985 (SI 1985, No 677), see Encycl opedia) is made under Social Security and
Housi ng Benefits Act 1982, section 28 (Encyclopedia, pp 2999/1285-1286). Under
i bid, section 36, (see Encyclopedia, pp 2999/1293-1294) "before making -- (a)
regul ati ons under section 28(1) above other than regul ations of which the effect
is to increase any anount specified in regulations previously nmade . . . the
Secretary of State shall consult with organisations appearing to himto be
representative of the authorities concerned.”

On Novenber 16, 1984 (a Friday), the Departnent of Health and Social Security
wote to the applicants, the Association of Metropolitan Authorities, and a
nunber of other associations representative of |ocal authorities adm nistering
t he Housing Benefits Schene, to request their views on changes to the Housing
Benefits Regul ations 1982 (SI 1982, No 1124), including a change to the
qgualification for benefit of non-dependants paying rent or rates "other than on
a conmmercial basis." The proposed anendnments were attached. The letter was not
received until Novenber 22, 1984. A response was sought by Novenber 30, 1984.

The Association replied, seeking an extension of tinme to reply, stating that
it was quite inpossible to provide a considered response by that date, which
woul d al | ow t henmsel ves and their advisers only five working days to consider the
proposals. On Decenber 7, 1984, the Association sent in a nunber of
observations.

On Decenber 4, 1984, however, the Departnent had deci ded that further
amendnents were called for, and wote again, referring to proposals concerning
the qualification of joint tenants, where the joint tenancy was created in order
to take advantage of the availability of Housing Benefit. No reference was made
to one aspect of the proposals. The proposed amendnents were still being
drafted, and were accordingly not attached. Replies were sought by Decenber 12,
1984. The letter was received by the Association on Decenber 5, 1984.
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The proposed anendnents were not sent to the Association until after the
regul ati ons whi ch contai ned them had been nmade, on Decenber 17, 1984, and cane
into operation as the Housing Benefit (Amendnent No 4) Regul ations 1984 (Sl
1984, No 1965) on Decenber 19, 1984. The Association replied on Decenber 13,
1984, conpl ai ni ng about the inadequate tine allowed, and naking a |limted numnber
of coments.

The associ ation i ssued proceedings for judicial review, (a) for a declaration
t hat before maki ng and/or laying before Parlianment SI 1984 No 1965, the
Secretary of State for Social Services failed to conply with the duty inposed on
hi m by Social Security and Housing Benefits Act 1982, section 36(1), and (b) for
an order of certiorari to quash the Statutory Instrunent.

Hel d (granting the declaration, refusing the order for certiorari)

(1) The essence of consultation is the comruni cation of a genuine invitation
to give advice and a genuine receipt of that advice; to achieve consultation
sufficient information nmust be supplied by the consulting to the consulted party
to enable it to tender hel pful advice; sufficient tinme nmust be given by the
consulting to the consulted party to enable it to do so, and sufficient tine
must be available for such advice to be considered by the consulting party;
sufficient in this context does not nean anple, but at |east enough to enable
the rel evant purpose to be fulfilled; hel pful advice in this context neans
sufficiently inforned and considered information or advice about aspects of the
formor substance of the proposals, or their inplication for the consulted
party, being aspects material to the inplementation of the proposal as to which
the consulting party mght not be fully inforned or advised and as to which the
party consulted m ght have relevant information or advice to offer

(2) The obligation to consult in Social Security and Housing Benefits Act
1982, section 36, is mandatory, not directory;

(3) Where insufficient consultation is alleged, the challenge is to the vires
of the statutory instrument; accordingly, the correct test is whether there has
been sufficient consultation, rather than whether the consultation process fails
to satisfy the test now known as "rationality,” formerly the "unreasonabl e" test
in Associ ated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB
223, CA

(4) The power to make the regulations is conferred on the Secretary of State,
and his is the duty to consult; both the formor substance of new regul ati ons
and the tine allowed for consulting before making them may well depend in whole
or in part on matters of a political nature, as to the force or inplications of
whi ch the Secretary of State rather than the court is the best judge; when
consi deri ng whether or not consultation has in substance been carried out, the
court should have regard not so much to the actual facts which preceded the
maki ng of the regulations as to the material before the Secretary of State when
he made the regul ati ons, which material includes facts or information as it
appeared or nust have appeared to the Secretary of State acting in good faith,
and any judgnents made or opinions expressed to him before the making of the
regul ati ons about those facts which appeared or coul d have appeared to himto be
reasonabl e;

(5) The urgency of the need for the regulation as seen by the Secretary of
State was such, taking into account the nature of the amendnents proposed, that
the Department was entitled to require that views in response to its invitation
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for coments shoul d be expressed quickly; the urgency of the need for the
regul ati ons, as seen by the Secretary of State, taking into account the nature
of the amendnents proposed, was not such that the Departnent was entitled to
require views to be expressed within such a short period that those views would
or might be insufficiently informed or insufficiently considered so that the
applicants would or night be unable to tender hel pful advice;

(6) Taking into account both the urgency of the matter, as seen by the
Departnent, and the material features of the regulations, and bearing in mnd
that the applicants had no know edge until after the regulations were nmade of
one of their features, the Secretary of State failed to fulfil his obligation to
consult before naking the regulations; the time allowed was so short, and the
failure to provide amendnents was such that, as the Departnent nust have known
even without inputing to them preci se knowl edge of the applicants' interna
arrangenents, only pieceneal, and then only partial, assistance could be given;

(7) In the ordinary case, a decision nmade ultra vires is likely to be set
aside, in the present case the applicants sought to strike down regul ations
whi ch had becone part of the public law of the land; it may be that when
del egated legislation is held to be ultra vires, it is not necessarily to be
regarded as nornal practice to revoke the instrument;

(8) As a matter of pure discretion, the statutory instrument woul d not be
revoked for the follow ng reasons: only one of the six associations which had
been and habitually were consulted had applied for revocati on, and that one
applied only on the ground that it was not properly consulted; the regul ations
had been in force for about six nmonths and authorities must have adapted
t hensel ves as best they could to the difficulties which they inposed on them if
t he regul ati ons were revoked, all those who had been refused benefit because of
themwoul d be entitled to nake fresh clains, and all authorities would be
required to consider each such claim the anmendnent regul ati ons had been
consol idated into the Housi ng Benefit Regulations 1985 (SI 1985, No 677) and
whi ch had come into operation, which regulations were not chall enged.

COUNSEL:

R Henderson QC and D Hol gate for the applicants; MBeloff QC and C Synons for
t he respondent.

PANEL: Webster J
JUDGVENTBY-1: WEBSTER J

JUDGVENT- 1:

VEBSTER J: In this matter of judicial reviewthe Association of Metropolitan
Aut horities applies to quash the Housing Benefits Amendnents (No 4) Regul ations
1984 (SI 1984 No 1965), nmde by the Secretary of State for Social Services under
the Social Security and Housi ng Benefits Act 1982, on the ground that the
Secretary of State failed to consult the applicant association properly or at
all with regard to the naking of the regul ati ons before making them
Al ternatively, the association applies for a declaration that the Secretary of
State failed to conply with the duty of consultation inposed upon himby section
36(1) of that Act.
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Section 28(1) of the Act gives the Secretary of State power to make
regul ati ons whi ch, when made, constitute the Housing Benefits Schenme. The
original scheme made under that section was contained in the Housing Benefits
Regul ations 1982 (1982 SI 1124); but before the maki ng of the Housi ng Benefits
Amendnents (No 4) Regul ations, the subject matter of this application, there had
been, as the title of those regul ations suggests, three earlier anendi ng
regul ati ons made under that section

Section 36(1) of the Act provides that before naking regul ations, including
the regulations in question in this case, "the Secretary of State shall consult
with organi sati ons appearing to himto be representative of the authorities
concerned."” It is conmon ground that the applicants, often referred to as AVA,
are an organi sation appearing to the Secretary of State to be representative of
aut horities concerned.

The association was formed in 1974 as successor to the Association of
Muni ci pal Corporations. It conprises and represents 77 nmetropolitan | oca
authorities in England and Wal es having in nenbership all metropolitan district
councils, all nmetropolitan county councils, all except one of the London
boroughs, the Greater London Council, and the Inner London Education Authority.

The Secretary of State al so habitually consults other organisations before
maki ng regul ations to which section 36(1) applies. They are the Association of
District Councils, sonetimes referred to as the ADC, the London Boroughs
Associ ation, sonetinmes referred to as the LBA, the Association of London
Authorities, sometinmes referred to as the ALA, the New Towns Associ ation
sometines referred to as the NTA, and the Convention of Scottish Loca
Authorities, the COSLA. The applicants and the ADC between themrepresent the
vast majority of local authorities, and the |ocal authorities which the
applicants represent cover approximately 50 per cent of the population. Neither
t he applicants nor any of the other organisations has any particular politica
colouring or affiliation

It is conmon ground that the Secretary of State conmunicated with the
applicants before making the regul ati ons, giving sone infornmation about the
proposed anendnents and asking for their comments. The issue, however, is
whet her the Secretary of State thereby consulted the applicants within the
nmeani ng of that word in section 36(1). The applicants contend that the
Secretary of State failed to comply with his obligation to consult within the
meani ng of that subsection, because the tinme allowed to themw thin which to
conment on the proposals was insufficient and because the information provided
was i hadequate or misleading with the effect that they were unable sufficiently
or properly to conrent on the proposals. The respondent, the Secretary of
State, contends that, in the light of the need to anend the regul ations
urgently, the tinme allowed and the information provided were each sufficient to
enabl e the applicants to nake sufficiently considered comrents.

There is no general principle to be extracted fromthe case |aw as to what

ki nd or amount of consultation is required before del egated | egislation, of

whi ch consultation is a pre-condition, can validly be made. But in any context
t he essence of consultation is the comunication of a genuine invitation to give
advi ce and a genuine receipt of that advice. In ny viewit must go w thout
saying that to achieve consultation sufficient information nust be supplied by
the consulting to the consulted party to enable it to tender hel pful advice.
Sufficient time nmust be given by the consulting to the consulted party to enable
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it to do that, and sufficient tine nust be available for such advice to be
consi dered by the consulting party. Sufficient, in that context, does not nean
anpl e, but at |east enough to enable the rel evant purpose to be fulfilled. By
hel pful advice, in this context, | nean sufficiently informed and consi dered

i nformati on or advice about aspects of the formor substance of the proposals,
or their inplications for the consulted party, being aspects material to the

i mpl enentati on of the proposal as to which the Secretary of State might not be
fully inforned or advised and as to which the party consulted m ght have

rel evant information or advice to offer

These propositions, as it seems to ne, can partly be derived from and are
whol Iy consistent with, the decisions and various dicta, which | need not
enunerate, in Rollo and Another v Mnister of Town and Country Planning [1948] 1
Al ER 13 and Port Louis Corporation v Attorney-General of Mauritius [1965] AC
1111.

M Bel of f, on behalf of the Secretary of State, tentatively submts that the
obligation laid upon the Secretary of State to consult under section 36(1) is
directory, not nandatory. He relies upon a passage in the judgment of Tenpl eman
J, as he then was, in Coney v Choyce and Ot hers [1975] 1 WR 422, where the
| earned judge, in turn, cited and applied a passage froma highly respected
acadeni ¢ source. Considering the question whether the particular statutory
provi sion before himwas directory or mandatory, Tenpleman J at pages 433-444
sai d:

"Now i n those circunmstances a suggested test, which M Harvey adopted and put
forward, and with which, as a test, M Hanmes did not quarrel -- although of
course he disputed the consequences of applying the test -- is to be found in de
Smith, Judicial Review of Administrative Action (3rd ed 1973), at p 122. After
hinting that the |aw nmi ght have been in a bit of a ness, he continues: 'Wen
Parlianment prescribes the nanner or formin which a duty is to be performed or a
power exercised, it seldomlays down what will be the | egal consequences of
failure to observe its prescriptions.'

That describes the present case. Parlianment has prescribed the manner in
which the duty of giving public notices is to be perforned, but it has not
speci fied the consequences of failure. It has not said if the regulations are
not carried out then the approval is invalid. It has left the result
unspecified and in those circunmstances | go back to de Smith, who says at p 123:
"The courts nust therefore fornulate their own criteria for determ ning whet her
the procedural rules are to be regarded as nandatory, in which case disobedi ence
wi Il render void or voidabl e what has been done, or as directory, in which case
di sobedience will be treated as an irregularity not affecting the validity of
what has been done (though in sone cases it has been said that there must be
"substantial conpliance' with the statutory provisions if the deviation is to be
excused as a mere irregularity). Judges have often stressed the
i mpracticability of specifying exact rules for the assignment of a procedura
provision to the appropriate category. The whol e scope and purpose of the
enact ment must be consi dered, and one nust assess 'the inportance of the
provi sion that has been di sregarded, and the relation of that provision to the
general object intended to be secured by the Act.' Furthernore, nuch nay depend
upon the particular circunstances of the case in hand. Although "nullification
is the natural and usual consequence of di sobedience,' breach of procedural or
formal rules is likely to be treated as a nere irregularity if the departure
fromthe terms of the Act is of a trivial nature, or if no substantial prejudice
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has been suffered by those for whose benefit the requirenents were introduced,
or if serious public inconveni ence would be caused by hol ding themto be
mandatory, or if the court is for any reason disinclined to interfere with the
act or decision that is inpugned."'

| accept that test, and applying it, here is an Act, which is concerned with
the adm nistration of education in which, as has been seen in the present case,
the ram fications can be considerable as regards different areas and as regards
a host of children."

I need not read on.

Wth the very greatest respect to the | earned judge, as it seens to ne, and
i ndeed as M Bel off frankly pointed out during his subm ssions mght be the
case, the last paragraph of the learned author's test, reading fromthe words
"breach of procedural or fornmal rules," should go in principle, not so much to
t he question whether the statutory obligation itself is nmandatory or directory,
as to the question, if it is mandatory, of the nature of the relief to be
granted by the court if the obligation is not fulfilled.

In the present case, |ooking at the "whol e scope and purpose" of the 1982
Act, one matter which stands out is that its day-to-day adm nistration is in the
hands of | ocal housing authorities who bear 10 per cent of the cost of the

schene. It is conmmon ground that in themresides the direct expertise necessary
to adm ni ster schenmes nade under the Act on a day-to-day basis. For these
reasons, if for no other, | conclude that the obligation laid on the Secretary

of State to consult organisations representative of those authorities is
mandat ory not directory.

The | ast question of principle to be decided before turning to the facts is
the test to be applied to the facts as | find themfor the purposes of judicial
review. Two over-|apping questions arise: first, to what extent is it for the
Secretary of State, not the court, to judge how much consultation is necessary
and how long is to be given for it? The answer to that question may qualify the
word "sufficient" in the requirenents of consultation which | have set out
above. The second question is whether, on the one hand, the regul ati ons may be
set aside if in the court's judgnment the consultation did not conply with the
section or whether, on the other hand, they may only be set aside if
consultation fails to satisfy the test now known as that of "rationality,"
formerly the "Wednesbury unreasonable test."

Answering the second question first, it becane clear during argunent, if it
was not already clear, that what is being challenged by the applicants is not
the validity of a mnisterial decision, but the vires of subordinate
| egi slation, which in turn depends upon the questi on whether section 36(1) of
the Act was conplied with., "Rationality," in m view, is irrelevant to that
guestion, which is one for the court to determ ne yea or nay, although in
determ ning that question yea or nay | will consider sinply whether the
subst ance of the requirenent of consultation has been conplied with: (see The
Uni on of the Benefices of Wi ppi ngham and East Cowes, St James [1954] AC 245).
That is not to say, however, that the Secretary of State's attitude to the
maki ng of the regulations is irrelevant.

| nowturn to the first question. Before answering that question the first
point to note is that the power to nmake the regulations is conferred on the
Secretary of State and that his is the duty to consult. Save for those
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consulted, no one else is involved in the nmaking of the regulations. Secondly,
both the formor substance of new regul ations and the tinme allowed for

consul ting, before nmaking them may well depend in whole or in part on matters
of a political nature, as to the force and inplications of which it would be
reasonabl e to expect the Secretary of State, rather than the court, to be the
best judge. Thirdly, issues may well be raised after the maki ng of the

regul ations as to the detailed nerits of one or other reason for naking them or
as to the precise degree of urgency required in their nmaking, issues which have
been raised on this application. Those issues cannot be said to be wholly
irrelevant to a challenge to the vires of the regulations, and M Bel off has not
submitted that they are irrelevant; but at the same time it would seemto ne to
be inherently inprobable that the question of the vires of the regul ations
shoul d depend upon precise findings of fact on issues such as those. |In ny
view, therefore, the court, when considering the question whether the

consul tation required by section 36(1) was in substance carried out, should have
regard not so nmuch to the actual facts which preceded the maki ng of the

regul ations as to the material before the Secretary of State when he nmade the
regul ations, that material including facts or information as it appeared or mnust
have appeared to himacting in good faith, and any judgnments made or opi nions
expressed to himbefore the maki ng of the regul ati ons about those facts which
appeared or could have appeared to himto be reasonable. The Departnment's good
faith is not challenged on this application

The effect of treating as material the facts as they appeared to the
Secretary of State, and not necessarily as they were, is to give a certain
flexibility to the notions of sufficiency, sufficient information, sufficient
time and sufficiently inforned and considered i nformati on and advice in ny
honespun attenpt to define proper consultation. Thus, it can have the effect
t hat what would be sufficient information or time in one case night be nore or
| ess than sufficient in another, depending on the relative degrees of urgency
and the nature of the proposed regulation. There is no degree of urgency,
however, which absolves the Secretary of State fromthe obligation to consult at
all.

I nowturn to the circunmstances which give rise to this application
begi nning with the schene itself. For the purposes of this application the
material features of the Housing Benefits Schene, established by the Housing
Benefits Regul ati ons 1982, can be described as foll ows. Housing Benefit
consi sts of rent allowance (paid to a "private" landlord), rent rebate (all owed
by a local authority to its tenants) and rate rebate (paid or allowed to private
and public tenants). The schene provides, in the first place, for certain
persons to be "eligible" for Housing Benefit. These include persons receiving
suppl enentary benefit ("certified cases"), where the eligibility depends prim
facie on the issue of a certificate by the Departnent. Eligible persons are
"assessed” for the anpbunt of each benefit to which they are entitled, but
deductions fromthose anbunts are to be made for non-dependants, meaning
generally persons living with the fam |y other than dependant chil dren
Finally, despite being eligible for benefits, and being assessed to an anount to
which he is entitled, a person may be disentitled to a benefit, in particular by
virtue of regulation 23 which | will set out in full hereafter. Save for the
i ssue of certificates, all other relevant parts of the schene are adm ni stered
by | ocal authorities.

Al t hough this application is only concerned with the nmaking and validity of
one set of regulations, the No 4 Anendnent Regul ations, the consultations which
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preceded the naki ng of those regulations were carried out in two stages which |
will call the Novenber anendnent and the Decenber amendnent respectively. |
wi Il ignore one anendnent which has been non-controversial -- the amendnment of
the definition of rent in Regulation 2 so as to nake |icencees eligible for
housi ng benefit in the same way as tenants.

The obj ect of the Novenber amendnent was to prevent a non-dependant, in
respect of whom a deduction would be made from benefit paid or allowed to the
head of the household, fromhinmself becoming eligible for and entitled to an
al | owance or rebate if he made a paynment to the head of the household for board
and | odgi ng.

It seems to ne that this [oophole ought to have been apparent to the
Department by March 1984 when it was raised by the ADC in al nbost the sane terns,
but as there is no challenge to the Departnment's good faith, | accept for the
purpose of this application that it, and therefore the Secretary of State, first
had occasion to consider this |oophole in October 1984 when they were alerted to
it by an opinion of counsel which they were shown. The departnent then
concluded that this was a | oophole in the regul ati ons which should be cl osed.

The Departnment adduced evidence that within a very short time after receiving
that opinion it received calls fromone authority stating that that authority
was getting a |l arge nunber of clains for benefits frompeople living with their
fam lies, that before Decenber a total of seven authorities said they had
recei ved such clains, that by early Decenber the nunber had increased to 26 and
that by Decenber 19, when the regul ati ons were nmade, the nunber of authorities
recei ving such clainms had increased to 50. By nid-Decenber the Departnent
estimated that the cost of permtting the | oophole to continue could have
amounted to up to £200 mllion per annum and that by that date, that is to say
about Decenber 19, about £200, 000 per week was being paid to people living with
their famlies.

Wth a viewto closing this | oophole, therefore, on Novenber 16 1984 (a
Friday) the departnent wote to the applicants, and all but one of the other
organi sati ons which | have nentioned, a letter in the followi ng terns. Headed
"Housi ng Benefit Amendnent Regul ations,"” the first three paragraphs read:

"I amwiting on behalf of the Secretary of State formally to request the
vi ews of your associations and ot her rel evant associations on proposals to make
regul ati ons under Part Il of the Social Security and Housing Benefits Act 1982.

As you know it is our intention to avoid inessential |egislative changes
whi | e the Housing Benefit Reviewis in progress. But a small nunber of changes
need to be made urgently: none involve changes in policy or practice. One group
of anmendments closes a | oophole in the regul ations which would allow a
non- dependent to qualify for Housing Benefit if he makes a paynent for board and
| odgi ng which includes an amount for rent. The other anends the definition of
rent to ensure that former licencees as well as former tenants can get benefit.
At present because of a defect in the Regul ations help can only be given on
payments made in the latter case. Details of the proposed anmendnents are
contained in the Annex to this letter

To allowtine for Mnisters to consider your comments, and for the fina
preparation of the draft regulations, | nust ask for any response by Novenber
30, 1984. If you would like to discuss the proposed anendnents before that date
pl ease |l et me know. "
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A Parlianentary question and answer were attached to the letter, as were the
draft anendi ng regul ati ons.

The material anendnent was to regulation 23. Unanmended it had read as
fol | ows:

"23(1) Except in a certificated case, a person shall not be entitled to rent
al | owance where (a) he resides with the person to whomhe is liable to pay rent
in respect of the dwelling; or (b) the person to whomhe is liable to pay rent
in respect of the dwelling is a nenber of his fanmily, and in either case it
appears to the local authority that the tenancy or other agreenent was created
in order to take advantage of the rent allowance scheme."

I need not set out the provisions of subsection (2) which are in the sane
ternms but apply to rate rebates.

The draft amendment substituted the followi ng regulation 23 for the whol e of
the pre-existing regulation, and | shall set all of this out:

"(1) A person shall not be entitled to a rent allowance or, as the case nay
be, a rate rebate where it appears to the appropriate authority that the tenancy
or other agreenent to pay rent or, as the case may be, to make paynments by way
of rates was created to take advantage of the rent allowance schenme, or in so
far as the tenancy or other agreement relates to paynents by way of rates, the
rate rebate schene . "

| omt irrelevant words.

"(2) A person shall not be entitled to a rent allowance or, as the case my
be, a rate rebate where (a) he resides with the person to whomhe is liable to
pay rent or, as the case may be, to nake paynents by way of rates in respect of
the dwelling and (b) either that person is a close relative or the tenancy or
ot her agreement between themis other than on a commercial basis.

(3) For the purposes of paragraph (2), 'close relative' means a parent, son
daught er, step-parent, step-son, step-daughter, father-in-law, nother-in-Iaw,
son-in-1aw, daughter-in-law, brother, sister, brother-in-law or sister-in-law"

There are al so anendnments to paragraph (2) of regulation 6 and paragraph (3)
of regulation 8 dealing with certificated cases.

The nore naterial features of the anendnents to regulation 23 are, first,
that it was now to apply in all cases, not only to non-certificated cases;
secondly, that it disentitled to benefit, not only those who had entered into a
"contrived" tenancy designed to take advantage of the scheme, but also certain
categories of those living with others; thirdly, that it defined a famly for
the first time (by defining a "close relative") and, fourthly, that it
i ntroduced the notion of paynent of rent or rates "other than on a comercia
basis."

Probably because the letter of Novenber 16 was not posted until the follow ng
Monday or Tuesday, it was not received by any of the interested organi sations
until Novenber 21, 22 or 23. The applicants received their letter on Novenber
22, a Thursday. They replied by M Cantle, their Under Secretary, Housing and
Public Wrks, by a letter dated Novenber 22, in which, having referred to the
Departnent's letter of Novenber 16, he wote:
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"I regret that | nust once again conplain about the quite inadequate period
which you are allowing for consultation. It is quite inpossible for the
Associ ation to provide a considered response by Novenber 30. Effectively, this
will allow ourselves and our advisers only five working days to consider these
proposal s.

Havi ng conpl ai ned previously about the short tinescal e which your Depart nment
i mposes, | would have hoped that this could have been avoi ded on this occasion
| must therefore ask you to extend the period for consultation and | would have
t hought that a period of several weeks would not have been unreasonable.™

The five working days, that is to say the Monday to Friday mentioned in that
letter, excluded Thursday, the day of receipt, the Friday Novenber 30, the day
by which the reply was required.

The staff of the applicant Association are not authorised to express views on
behal f of the Association without conmttee authority, or at |east consultation
with elected representatives. According to M Cantle's evidence, there are a
nunber of comittees, including the housing and public works committee. Each
conmittee appoints advisers who are officers of nmenber |ocal authorities and
whose functions are to respond to and assist the Association's officers and to
advi se the appointed comrittees. These advisers generally hold chief officer
status in nmenber |ocal authorities and are able to provide an input which takes
account of their expertise and experience both as professional officers and as
adm ni strators. However, advisers do not sinply assist in the formulation of
policy by comittees, but also are concerned in policy inplenentation in two
ways, assisting the association's officers in carrying out their duties and
representing the association at neetings with governnent departnments. The
rel evant committee, the housing committee, is currently advised, M Cantle says,
by seven directors of housing, three chief executives, four directors of
finance, one chief architect and two chief legal officers. These advisers are
drawn from 11 netropolitan district councils, six London boroughs and a numnber
of other regions. To assist at a nore detailed |l evel the association also
consults specialist advisers with particular day-to-day worki ng know edge and
experience in their area of work.On housing benefit matters the association
consults directly five specialist advisers with specialised know edge and
experi ence of administering the Housing Benefits Scheme. These advisers are
of ficers bel ow chief officer level in their enploying |ocal authorities. They
head Housi ng Benefit sections and have consi derabl e expertise in operating the
Schenme.

The departnent never expressly answered the applicant association's request
for an extension of tine, nor indeed did it answer their letter at all. M
Cantle in his affidavit has deposed to the fact, which has not been chall enged,
that the applicant association was unable within the tinme allowed to respond to
t he departnment, neaning by that, | take it, that there was no tine for a formal
response to be considered by the housing committee.

M Cantle did, however, consult advisers and specialist advisers. Then on
December 7, 1984, he wrote a letter to the departnent which included the
fol | owi ng:

"Housi ng Benefit Amendnent Regul ations. Generally, we are not happy with
t hese proposals as we have argued that there is a need to encourage nore
efficient use of the housing stock, whereas the approach to non-dependants and
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the high I evel of deductions does exactly the opposite. | can understand your
concern, but rather than plug what you see as a | oophole, we would prefer a nore
fundanment al apprai sal of the position of non-dependants. This is all the nore
rel evant in view of your proposals to deal with joint tenancies.

Is the intention of your proposed anmendnent to regulation 6(2) and 8(3) to
prevent the paynent of HB to sone non-househol ders on SB who have acquired a
tenancy but not yet moved in?lf this is the case, we could not agree and woul d
prefer to see anendnents permtting certification in these circunstances.

The proposals to extend the 'contrived tenancy' provisions are badly thought
t hrough and coul d create sone problens in practice (eg where a young person
| eaves home and takes up | odgings nearby)." [I omt irrelevant words.]

| have had the advantage of seeing the LBA's and the ADC s conments and woul d
general |y support them In particular, | would agree with the LBA' s coment
that this group of amendnents are neither essential or desirable and should be
properly put before the Housing Benefit Review "

So much for the history of the Novenber anendrent.

Meanwhi | e the Departnent had decided to nake, or at least to consult about
t he maki ng of, the Decenber anendnent. Press articles in m d-Novenber had
suggest ed that non-dependants and their tenants m ght avoid deductions fromthe
tenants' benefit and m ght procure an entitlenent for non-dependants in their
own right to a benefit by tenants and non-dependants entering into joint
t enanci es.

By the end of Novenber the Departnent had been advised that further
amendnments to the regul ati ons were desirable. Accordingly, on Decenber 4, 1984,
they wote the following letter to the applicants and other interested bodies:

"I amwiting on behalf of the Secretary of State formally to request the
vi ew of your association and other relevant associ ations on proposals to nake
regul ati ons under Part Il of the Social Security and Housing Benefits Act 1982.

As you may know t here have recently been a nunber of press articles
suggesti ng that Housing Benefit clainmants should avoid a non-dependant deduction
bei ng made fromtheir benefit by taking out a joint tenancy agreenent with the
non- dependant. The draft amendnent regulation 23(1), which | sent to you on
Novermber 16, woul d prevent private tenants from abusing the schene in this way
since it would apply to any new tenancy created in order to take advantage of
the scheme. However, in considering the application of the anendnment to joint
tenants, we have found that it would have a harsher effect in these cases than
was i ntended. The anmendnent would disentitle to benefit not only the
non- dependant, but also the forner tenant if the new joint tenancy was created
in order to take advantage of the schene.

We therefore propose to nake further anmendnents to regulation 23 to provide
that where a joint occupier was previously a non-dependant of one or nore of the
joint occupiers, that person will not be eligible for housing benefit unless the
| ocal authority is satisfied that the joint tenancy was not created in order to
t ake advantage of the schenme. Secondly, if the authority is satisfied that a
new joint tenancy was created in order to take advantage of the schene, the
Housi ng Benefit payable to the other joint occupier(s) will be restricted to the
amount whi ch woul d have been payabl e had the joint tenancy not been created.
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These provisions will apply to rent and rate rebate cases as well as to rent
al | owance cases.

The proposed anendnents are currently being drafted and I will let you have
copi es as soon as they are avail abl e.

M nisters wish to nake to proposed anendnents at the sane tine as the
amendnments which were referred to you with ny letter of 16 Novenber. | nust
t herefore ask for any response on these new proposals by 12 Decenber. |[If you
woul d I'ike to discuss the proposals before that date please |let nme know. "

December 4 was a Tuesday and Decenber 12, as a matter of arithnetic, was
ei ght days away.

The proposed anendnents were never sent to the applicants or to any of the
ot her organi sations before the regul ati ons were made. But the Decenber
amendnments included the following: first, a new paragraph (3) was added to
regul ation 11 under the heading "Joint occupiers" in the follow ng terns:

"I'f a joint occupier of his dwelling was, at any tine during the period of
ei ght weeks prior to the creation of the joint tenancy or other agreenent giving
rise tothe joint liability to pay rent or, as the case may be, to make paynents
by way of rates, a non-dependant of one or nore of the other joint occupiers of
that dwelling, he shall not be eligible for Housing Benefit in respect of that
dwel ling unless the appropriate authority is satisfied that that joint tenancy
or other agreenent was not created to take advantage of the rate rebate schene,
the rent rebate scheme or the rent allowance scheme, as the case may be."

Secondly, the followi ng words were added at the end of paragraph (1) of
regul ation 23 after the words "the rate rebate schene," the added words being
"so however that this provision shall not apply to a person who was, for any
period within the eight weeks prior to the creation of the tenancy or other
agreement to pay rent or, as the case nmay be, to nake paynents by way of rates,
otherwise liable to pay rent in respect of the same dwelling."

The material feature froma practical point of view of these anendnents, when
they came into force, was that they would require |local authorities to inform
t hemsel ves about, and to consider, the relationship between joint tenants during
the period of eight weeks inmediately preceding the creation of the joint
tenancy and then decide, if one had been a non-dependant of the other during
that period, whether they were satisfied that the joint tenancy was not created
to take advantage of the schene.

On Decenber 5, when he received the letter, M Cantle copied the letter and
sent it by first class post to all advisers to the conmttee and speciali st
advisers. In his affidavit he says that although the inportance of the natter
warranted consulting all nmenber authorities, or at the very |east reporting to
t he housing conmttee, this could not be done due to the timescal e i nposed by
the Departrment. |If the Departnent's deadline was to have been net it would, in
ef fect, have required the advisers and specialist advisers to consider these
conpl i cated proposals, w thout draft regulations, consult with colleagues wthin
their own |local authorities and respond to himby return of post. He would then
have had to collate a response, discuss this with advisers and speci al i st
advisers, consult with elected nmenbers if necessary and reply to the departnment
by Decenber 12, 1984. In spite of the advisory systemthe applicant association
uses, which is generally well-tested and well-oiled, the tinmescale inposed by
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t he Departnent was quite inpossible.

On Decenber 13, M Cantle wote his second letter to the Departnent. He
referred to the Departnent's letter of Decenber 4, and conti nued:

"I think you will accept that this is a rather hasty and ill-considered
response to your proposals which also seemrather hasty and ill-considered.
Time and tine again we nmake the point that changes in the Housi ng Benefit Schene
shoul d be avoided at all costs unless they are essential, and should al ways be
based on a properly thought out approach. Wen will the DHSS take notice of
this view?

Wth regard to your proposals in respect of joint tenancies, | have only had
time to take a nunber of quick tel ephone calls from advisers, and the foll ow ng
poi nts have arisen which | think you should consider."

He then went on to nake a nunber of comments, but of course he was unable to
make any conment on the proposal that an authority would have to investigate the
peri od of eight weeks inmediately preceding the date of the creation of any
joint tenancy, because the applicant association had no know edge of any such
pr oposal

M Cantle in his evidence says that he considered taking up the Departnent's
of fers of discussion, but that he had nothing to discuss at that stage. In
relation to the Decenber 4 letter, he had neither received a copy of the
amendnment proposed, nor had he received, or was likely to receive within this
timescal e, any detail ed comments from advi sers or specialist advisers.

The regul ati ons were made on Decenber 17. They were | aid before Parlianent
on Decenber 18 and they came into operation on Decenber 19.

The first issue which | have to decide, therefore, is whether in all the
ci rcunst ances the applicant Association has satisfied ne that the Secretary of
State failed to consult with the applicants before naking the regulations in
accordance with his duty under section 36(1) of the Act.

The applicants rely only on the contention that the Secretary of State failed
to consult them They do not rely on his failure to consult any of the other
organi sations. But conversely M Beloff, on behalf of the Secretary of State,
has not contended that it is not enough for the applicants to show only that the
Secretary of State failed to consult them and in nmy view he is right in not
havi ng sought to make that contention. By not making that contention, however,
he is not to be taken as making any very significant concession, because the
evi dence shows that the ternms and tinetable of consultation were essentially the
same for all the representative bodies.

As | amto consider the question in substance, rather than in detail, a
detail ed analysis of the facts or argunents will not assist me or anyone. It is
not even in ny view necessary or hel pful to consider separately the Novenber and
Decenmber anendnents, since there is only one set of regul ati ons under chall enge
and since | do not propose to say anything, if | can help it, which could be
taken as a code or set of mininumrequirenments for application to future cases.

Considering the matter as one of substance, | arrive at the follow ng
conclusions. First, the urgency of the need for the anending regul ations as
seen by the Secretary of State was such, taking into account the nature of the
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anmendnments proposed, that the Departnent was entitled to require that views in
response to its invitation for coments shoul d be expressed quickly. Secondly,
t he urgency of the need for the amendi ng regul ati ons, as seen by the Secretary
of State, taking into account the nature of the anendments proposed, was not
such that the Department was entitled to require views to be expressed within
such a short period that those views would or might be insufficiently informnmed
or insufficiently considered so that the applicants would or mght be unable to
tender hel pful advice. Thirdly, taking into account both the urgency of the
matter, as seen by the Departnment, and the material features of the amendnents
which | have nentioned, and bearing in mnd in particular that the applicants
had no knowl edge until after the regul ations were nmade of the |ast of those
features, nanely the provision requiring authorities to informthensel ves about
and consider the relationship between joint tenants during the period of eight
weeks i medi ately preceding the creation of the tenancy, | amsatisfied that the
Secretary of State failed to fulfil his obligation to consult before making the
regul ations. All those features of the regulations were natters with respect to
whi ch the applicant association, on behalf of those responsible for
admi ni stering the schene on a day-to-day basis, m ght have been able to offer

i nforned and considered informati on and advice if they had been given an
opportunity to obtain the relevant information froma sufficient nunber of
authorities or their advisers and to consider it collectively in sone way. There
was, and in my viewstill is, plenty of scope for such assistance. As | have
said, it was reasonable in ny viewto require the assistance to be given

qui ckly, but the tine allowed was so short and the failure to provide the
Decenmber anendnents to regulations 11 and 23 was such that, as the departnent
must have known even wi thout inmputing to them precise know edge of the
applicants' internal arrangenents, only pieceneal, and then only parti al

assi stance could be given.

Havi ng decided that the provisions of section 36(1) are mandatory and that

they were not conplied with before the regul ati ons were nade, | now have to
consider the relief which I should give to the applicant association. They ask
nme to quash the regulations. | do not think that | should do so.

| acknow edge, with respect, that in the ordinary case a decision -- |
enphasi se the word "decision"” -- nade ultra vires is likely to be set aside in
accordance with the dictum of Lord Diplock in Grunwi ck Processing Laboratories
Ltd v Advisory, Conciliation and Arbitration Service [1978] AC 655, 695, where
he sai d:

"My Lords, where a statutory authority has acted ultra vires any person who
woul d be affected by its act if it were valid is nornally entitled ex debito
justiciae to have it set aside, if he has proceeded by way of certiorari, or to
have it declared void. |If he has proceeded by way of an action for a
declaration the court may exercise its discretion to refuse the remedy on
grounds of |aches or of acquiescence or maybe, though there appears to be no
reported case of this, where the ultra vires act of the authority was induced by
the unl awful acts of the conplainant hinmself."

But whereas the ordinary case is that of a nministerial departmental decision,
whi ch adversely affects the rights of one person or of a class of persons, and
whi ch can be struck down w thout, usually, nore than individual or |oca
inmplications, in this case the applicant association seeks to strike down
regul ati ons whi ch have becone part of the public |aw of the Iand. Al though
have been shown and have found no authority to support that proposition,
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suspect that it is not necessarily to be regarded as the normal practice, where
del egated legislation is held to be ultra vires, to revoke the instrument, but
that the inclination would be the other way, in the absence of speci al
circunstances making it desirable to revoke that instrunment. But in principle
treat the matter as one of pure discretion and so treating it decline to revoke
the instrunent for the follow ng reasons, no particular significance being
attached to the order in which | state them

Al t hough si x organi sati ons were and are habitually consulted in the context,
only one of them has applied for revocation of the instrument and that one
applies only on the ground that it was not properly consulted. It nakes no
formal conplaint that the other organi sati ons were not consulted. Although the
appl i cant associ ati on conpl ai ns about the substance of the regulations, it is
apparent that its principal conplaint throughout is, and has been, the absence
of proper consultation and it and other organi sations were able to express soneg,
albeit in a sense pieceneal, views about the proposal which apparently the
Depart ment took into account before naking the regul ations, but without, be it
not ed, any effect whatsoever on the Novenber or Decenber amendnents. The
regul ati ons have been in force for about six nmonths and, although their
i mpl ementation creates difficulties for sonme at |east of the housing authorities
who have to administer them those authorities nust by now have adapted
t hensel ves as best they can to those difficulties. [If however, the regul ations
were to be revoked all applicants who had been refused benefit because of the
new regul ati ons woul d be entitled to make fresh clains, and all authorities
woul d be required to consider each such claim

Finally, the Amendnent (No 4) Regul ati ons had been consolidated into the
Housi ng Benefit Regul ations 1985 (1985 SI 677), which were made on April 29,
1985, laid before Parlianment on April 30 and cane into operation and i ndeed have
cone into operation for the nost part, today, May 21. Those regul ations are not
at present challenged. |If, therefore, the No 4 anendrment regul ations were to be
revoked, and so long as the 1985 regulations remain valid, any person entitled
to reconsideration of his claimto benefit would, if successful, at best be
entitled to benefits for about six nonths.

For all these reasons, | refuse, in the exercise of ny discretion, to revoke
the No 4 anmendnent regul ations.

| can see no reason whatsoever, however, for refusing the application
associ ation the declaration for which they ask; nanely, a declaration that
bef ore maki ng and/or |aying before Parliament the Arendment (No 4) regul ations,
or paragraphs 2(3), (4), (5), (6) and (7) of the aforesaid regulations, the
Secretary of State for Social Services failed to conply with the duty inposed
upon himby section 36(1) of the Social Security and Housing Benefits Act 1982.
| accordingly grant the application to the extent that | nmake that declaration

DI SPCSI TI ON
Application granted
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Solicitor for London Borough of G eenw ch; Solicitor for the DHSS.



